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REVI EW of a decision of the Court of Appeals. Affirnmed and

cause renmanded.

11 JON P. WLCOX J. The State seeks review of a
decision of the court of appeals' reversing an order of the
circuit court for Crawford County, Honorable M chael T. Kirchman.

The circuit court initially ordered supervised release of the
def endant, Larry Sprosty, under Ws. Stat. ch. 980 (1995-96),°2
t he sexual predator |law. However, when the county submtted its
plan to not release Sprosty because of inadequate resources, the
circuit court denied his supervised release. The court of

appeal s reversed.

! State v. Sprosty, 221 Ws. 2d 401, 585 N.W2d 637 (C.
App. 1998).

2 Al statutory references are to the 1995-96 version of
the statutes unl ess ot herw se not ed.

1



No. 97-3524

12 The State has presented four issues for our review
(1) is the availability of a facility within the comunity an
appropriate factor for the circuit court to consider under Ws.
Stat. 88§ 980.06(2)(b) or 980.08(4)3 (2) does the circuit court
have authority to order a county departnment or the Departnent of
Health and Fam |y Services (DHFS) to create whatever prograns or
facilities are deenmed necessary to accompdate an order for
supervi sed rel ease; (3) does the circuit court have authority to
reconsider an earlier decision to order supervised release upon
obtaining nore conplete information on available facilities; and
(4) who bears the burden of the cost of the necessary progranms
and facilities, the county department or DHFS.

13 We conclude that a circuit court, in its discretion,
may consider the availability of facilities to house or to treat
a sexual predator under Ws. Stat. § 980.08(4). However, any
such consideration nust be in keeping with the purpose of
providing the “least restrictive” nmeans to acconplish the
treatnent of the person while also protecting the public. W
further conclude that once a circuit court has nade a finding and
ordered supervised release under 8 980.08(4), it is required to
order a treatnment plan under 8 980.08(5) and to ensure that the

person is placed on supervised release in accordance with the

® The language of Ws. Stat. §8§ 980.06(2)(b) and 980.08(4)
is identical, except that § 980.06(2)(b) governs placenent in the
initial commtnment order, and 8 980.08(4) governs placenent in a
petition for supervised release. For purposes of this decision
we will only refer to 8§ 980.08(4); however, our decision is
applicable to 8 980.06(2)(b) as well.
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plan. In sone cases, the creation of facilities and services to
provide the requisite treatnent and to protect the public while a
person is on supervised release in the community may be
necessary, for which DHFS is responsible. W s. St at.
8§ 980.12(1). In this case, the <circuit court granted the
petition for supervised release, but failed to order Sprosty’'s
rel ease. This was in error. Accordingly, we remand the matter
to the circuit court for a determnation consistent with this
opi ni on.
l.

14 The facts are not in dispute. Sprosty was commtted as
a sexual predator under Ws. Stat. ch. 980 in 1995. In 1996
Sprosty filed petitions for supervised release, Ws. Stat.
8§ 980.08, and/or for discharge, Ws. Stat. § 980.009. At the
evidentiary hearing, experts testified that although Sprosty
needed to continue participation in sex offender and substance
abuse treatnent prograns, he could benefit from such treatnent on
an outpatient basis while living in the community under close
supervi si on. The circuit court agreed and granted Sprosty’s
petition for supervised release. In its Cctober 18, 1996, order
granting the petition, the court required that a treatnent plan
be devel oped, and that Sprosty remain in custody until further
order of the court.

15 From late 1996 to early 1997, a social worker for the
W sconsi n Resource Center (WRC), Heather Leach, corresponded with
the circuit court about an appropriate release and treatnent

service plan for Sprosty. The WRC clinical staff believed, and
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the circuit court concurred, that an appropriate plan for Sprosty
woul d include halfway house placenent followed by placenent in
the community on electronic nonitoring, intensive and |ong-term
sex offender treatment with a qualified and experienced provider,
AODA treatnent, and high risk supervision by a Sex Ofender

| nt ensi ve Supervision Program Agent through the Division of

Communi ty Corrections. Leach indicated, however, that she was
having difficulty locating the requisite treatnent and
facilities. Crawford County, Sprosty’'s county of residence,

| acked these resources. At the court’s request that there be no
geogr aphi cal limts, Leach |ocated four counti es, Dane,
M | waukee, La Crosse, and Portage, which had the breadth and
depth of resources necessary to appropriately and adequately
supervi se Sprosty; however, at |east sone of the facilities were
unwi I ling or unable to admt himfor placenent or services.

16 In April 1997, the circuit <court held a status
conference and ordered Crawford County to prepare a plan to
provi de supervi sed rel ease under Ws. Stat. § 980.08(5).

M7 In June 1997, the circuit court held two additional
hearings regarding Sprosty’'s comunity treatnent plan. At the
hearings, the Crawford County district attorney stated that the
county, in conjunction with DHFS, devel oped a plan that addressed
the statutory criteria, and determ ned that Sprosty could not be
rel eased because the county did not have the appropriate

resources to address his treatnment needs in a community setting.
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18 The circuit court agreed that the prograns and
facilities necessary for Sprosty' s treatnent and supervision, as
well as for the protection of the community, were not available
in Ctawford County or in other counties. The court concl uded
that it could not conpel private agencies to accept Sprosty, nor
would it require the state to build facilities in order to
provi de supervised rel ease. Because the court would not release
Sprosty under conditions that were | ess than necessary to ensure
his treatnment and the protection of the public, it denied his
supervi sed release and returned Sprosty to secure confinenent.
Sprosty appeal ed.

19 The court of appeals reversed. The court determ ned
t hat the unanbi guous statutory | anguage of Ws. Stat. 8§ 980.08(5)
does not allow a circuit court to refuse to order rel ease once it

has determ ned that release is appropriate. State v. Sprosty,

221 Ws. 2d 401, 409, 585 N.W2d 637 (Ct. App. 1998). Rather,
the court reasoned that 8 980.08(5) requires that if the person’s
county of residence is unable or unwlling to prepare a plan, and
no other counties agree to prepare a plan or accept the person
into their program the commtting court nust designate a county
for placenent. Sprosty, 221 Ws. 2d at 408-009. The court of
appeal s remanded the case with directions to the circuit court to
order a county to do what is necessary for Sprosty’ s release.

Id. at 409. The State appeals.



No. 97-3524

110 The first issue we address is whether the circuit court
may consider the availability of facilities, the feasibility of
creating facilities if they do not exist, and the cost of such
creation when deciding whether to place a sexually violent person
on supervised release under Ws. Stat. § 980.08(4).% To resolve
this issue, we nust interpret Ws. Stat. 8§ 980.08(4). Statutory
interpretation presents a question of Jlaw that we review
i ndependent of the circuit court and the court of appeals. State

V. Szul czewski, 216 Ws.2d 495, 499, 574 N.W2d 660 (1998).

11 When construing Ws. St at . 8§ 980.08(4), we nust
ascertain and give effect to the intent of the |egislature.

State ex rel. Reiman v. Circuit Court, 214 Ws.2d 605, 613, 571

N.W2d 385 (1997). To identify the legislative intent, we first

exam ne the statutory |anguage itself. State v. Mrtin, 162

Ws.2d 883, 893, 470 N.W2d 900 (1991). I f the neaning of the
statute is clear, we wll not | ook outside of the |anguage of the
statute to discern legislative intent. 1d. at 893-94.

12 Wsconsin Stat. 8 980.08(4) provides in part:

The court shall grant the petition unless the state
proves by clear and convincing evidence that the person

is still a sexually violent person and that it is still
substantially probable that the person will engage in
acts of sexual violence if the person is not confined
in a secure nental health unit or facility. In making

a decision under this subsection, the court nmay

* Sprosty insists Ws. Stat. § 980.08(4) has no bearing on
this appeal because the circuit court determ ned that supervised
rel ease was appropriate under 8§ 980.08(5). However, the issues
before this court are the issues presented in the petition for
revi ew. State v. Wber, 164 Ws. 2d 788, 789, 476 N W2d 867
(1991). This was one of four issues submtted in the petition
for review
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consider, without limtation because of enuneration,
the nature and circunstances of the behavior that was
the basis of the allegation in the petition . . . , the
person’s nental history and present nental condition

where the person will live, how the person will support
hi msel f or herself and what arrangenents are avail able
to ensure that the person has access to and wll
participate in necessary treatnment. [Enphasis added.]

113 The general rule in interpreting statutory |anguage is
that “the word ‘shall’ is presunmed nandatory when it appears in a

statute.” Karow v. M| waukee Co. Cvil Serv. Conmmin, 82 Ws. 2d

565, 570, 263 N.W2d 214 (1978). “Further support is given to a
mandatory interpretation of ‘shall’ when the |egislature uses the
words ‘shall’™ and ‘may’ in a particular statutory section,

indicating the |legislature was aware of the distinct neanings of

the words.” GVAC Mortgage Corp. v. Gsvold, 215 Ws. 2d 459,

478, 572 N.W2d 466 (1998).

114 The legislature used the words “shall” and “may” in
Ws. Stat. § 980.08(4). The court shall grant the petition for
supervisory release unless the state proves that the person is
still sexually wviolent and that it 1is still substantially

probabl e the person will engage in acts of sexual violence if not

in secure institutional care. 8§ 980.08(4). In making its
decision, the court may consider, without l[imtation because of
enuneration, such things as where the person will Iive and how
the person will support hinself or herself. 1d. Therefore, we

“can infer that the legislature was aware of the different
denotations and intended the words to have their precise

meani ngs.” Karow, 82 Ws. 2d at 571
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115 We conclude that the plain |anguage of Ws. Stat.
8§ 980.08(4) requires the circuit court to grant the petition for
supervi sory rel ease unless the state proves its case by clear and
convi nci ng evidence. We also conclude, as other courts have
that the plain language of Ws. Stat. 8§ 980.08(4) permts, but
does not require, the circuit court to consider the statutory
factors in making its decision on whether supervisory release is

appropriate. State v. Seibert, 220 Ws. 2d 308, 314, 582 N.W2d

745 (Ct. App. 1998); see also State v. Keding, 214 Ws. 2d 363,

367, 571 N.W2d 459 (Ct. App. 1997).°

116 The State does not contest the mandatory nature of Ws.
Stat. 8§ 980.08(4) if it fails to prove its case. Nor does it
guestion the court’s broad discretion in determning the
appropri ateness of supervisory rel ease.

117 Nevert hel ess, the State argues that Ws. St at .
8 980.08(4) is anbiguous because it is unclear whether in making
its determnation, the circuit court may factor in the
availability of facilities with the necessary security or the
cost in creating the necessary facilities. The State insists
that the |anguage “where the person will live” neans that the
circuit court should consider whether facilities which possess

the necessary security for the individual are available and

> Wiile the word “shall” can be construed as directory in
order to carry out the legislature’s clear intent, GVAC Mortgage
Corp. v. Gsvold, 215 Ws. 2d 459, 479, 572 N.W2d 466 (1998),
the parties do not appear to argue that the |egislature intended
its command to be directory.
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willing to undertake the person’s supervision before supervised
rel ease can be ordered. W do not agree with either prem se.

18 It is undisputed that the commtting court has broad
di scretion when determining if the person is appropriate for
supervised release under Ws. Stat. § 980.08(4). Sei bert, 220
Ws. 2d at 314; see also Keding, 214 Ws. 2d at 367. In nmaking

its decision on supervisory release, a circuit court may consider

without limtation because of enuneration several factors, such
as “where the person wll Ilive” and what arrangenents for
treatnent are avail abl e. 8§ 980.08(4). We construe the listed

statutory factors contained in 8 980.08(4), not as limtations on
what can be considered in determ ning supervisory release, but as
several exanples of factors that nmay be considered in determning
whet her supervisory release is appropriate. In the context of
where the person may |live and what arrangenents for treatnent are
available such things as the availability of facilities,
security, and cost considerations may, in the court’s discretion,
factor into the court’s decision on the appropriateness of
supervi sory rel ease.

119 This does not nean, however, that the circuit court can
or shoul d consider whether the available facilities are willing
to undertake the person’s supervision before ordering supervised
rel ease. This places the proverbial cart before the horse. As
stated above, the petition nust be granted “unless the state
proves by clear and convincing evidence that the person is stil
a sexually violent person and that it is still substantially

probable that the person will engage in acts of sexual violence
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if not confined” in a secure nental health unit or facility

Ws. Stat. 8§ 980.08(4). Wiile the court can include in its order
conditions which it considers necessary for placenent, prior
acceptance of the person into those facilities or prograns is an
i nappropriate consideration at the hearing on the petition for

supervi sory rel ease. See Keding, 214 Ws. 2d at 371. If the

court concludes that supervisory release is appropriate, it is
then DHFS' s statutory duty to “arrange for control, care and
treatnent of the person in the least restrictive manner
consistent with the requirenments of the person and in accordance
wth the court’s conmmtnent order.” Ws. Stat. 8§ 980.06(2)(b)
and (d); Ws. Stat. 8§ 980.08(6); see Keding, 214 Ws. 2d at 370-

71.

120 Any consideration of costs or availability of
facilities nmust be in keeping wth providing the *“least
restrictive” neans to acconplish treatnent of the person and the

protection of the public. See State v. Post, 197 Ws. 2d 279

313, 541 NW2d 115 (1995); State v. Carpenter, 197 Ws. 2d 252,

271, 541 N.W2d 105 (1995). In addition, such considerations
should not wultimately trunp the granting of a petition for
supervi sed rel ease when the state has failed to prove its case.
Ws. Stat. § 980.08(4).
[T,

21 The next issue we consider is whether the circuit court
has the authority under Ws. Stat. § 980.08(5) to order a county
departnment or DHFS to create whatever prograns or facilities are

necessary, regardless of cost, to accomobdate an order for

10
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supervi sed rel ease. Whet her 8§ 980.08(5) requires release, even
creating facilities necessary for release, once the court has
determned supervised release is appropriate involves the
interpretation of the statute. Statutory construction presents a

question of |aw which we review de novo. Szul czewski, 216 Ws.

2d at 499.
22 Qur goal, in statutory interpretation, is to discern
and to give effect to the intent of the |egislature. State v.

Car denas- Her nandez, 219 Ws. 2d 516, 538, 579 N.W2d 678 (1998).

To achieve this, we first look to the plain |anguage of the
statute. 1d. |If a statute is unanbiguous, this court wll apply
the ordinary and accepted neaning of the |anguage of the statute
to the facts before it. Id.

123 Wsconsin Stat. § 980.08(5) provides the procedural
framework for a commtting court to follow once the court has
determ ned that supervised release is appropriate under

8§ 980.08(4). Section 980.08(5) provides in part:
If the court finds that the person is appropriate for

supervi sed rel ease, the court shall notify the
depart nent. The departnent and the county departnent
under s. 51.42 in the county of residence of the
person . . . shall prepare a plan . . . .The plan shal

address the person’s need[s] . . . .The plan shal

specify who wll be responsible for providing the
t reat ment and services identified in t he
plan . . . .The plan shall be presented to the court
for its approval . . . .If the county departnment of the

person’s county of residence declines to prepare a
pl an, the departnent nmay arrange for another county to
prepare the plan if that county agrees to prepare the
plan and if the person will be living in that county.

If the departnent is unable to arrange for another
county to prepare a plan, the court shall designate a
county departnent to prepare the plan, order the county

11
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departnent to prepare the plan and place the person on
supervi sed release in that county.

124 We conclude that Ws. Stat. § 980.08(5) is clear and

unamnbi guous. The use of the word “shall” is nandatory. See
Karow, 82 Ws. 2d at 570. |If supervised release is appropriate,
the court shall notify DHFS, DHFS and a county departnent shal
prepare a plan, the plan shall address the person’s needs, the
pl an shall specify who is responsible for providing treatnent and
services, and the plan shall be presented to the court.
§ 980. 08(5). If DHFS is wunable to arrange for a county to
prepare a plan, the court shall designate and order a county
through DHFS to prepare a plan, and place the person on
supervised release in that county. Id.

25 According to the State, the court of appeal s
incorrectly read the language in Ws. Stat. 8§ 980.08(5) that the
court “shall designate a county departnent to prepare the
plan . . . and place the person on supervised release in that
county” as requiring the person’s release once the court has
determ ned that supervised release is appropriate. The State
contends that when 8 980.08(5) is read together with 8 980.08(4),
it is clear that the legislature intended the circuit court to
consider the cost of any placenent together with all of the other
factors in determ ni ng whet her supervised release i s appropriate.

In the case of sexually violent persons, the State maintains
that the legislature did not intend DHFS to build whatever was

necessary to create a placenent for supervised rel ease.

12
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126 Wsconsin Stat. 8 980.08(4) deals exclusively wth
whether the commtting court shall grant a petition for
supervi sed release. The circuit court is required under sub. (4)
to grant the petition for supervised release unless the state
proves it case. 8§ 980.08(4). As explained in the previous
section, in the context of where the sexually violent person may
live or what arrangenments for treatnent are available, the
availability of facilities, security, and cost considerations may
factor into the court’s decision on the appropriateness of
supervi sed rel ease. Section 980.08(5), on the other hand, sets

forth the procedures to be followed after supervised release

under 8§ 980.08(4) is deemed appropriate.

27 Wsconsin Stat. § 980.08(5) is wunanbiguous even when
read in conjunction with subsec. (4). Procedurally, once a
commtting court determnes a person should be released and has
inmposed its commitnment order under subsec. (4),°% subsec. (5)
requires that a treatnment plan be devel oped and that the person
be released in accordance wth that plan. Section 980.08(5) is
mandatory and it requires strict conpliance. Keding, 214 Ws. 2d
at 371.

28 Wsconsin' s sexual predator |aw survived constitutional
chal l enge, in part, because the nature and duration of ch. 980
commtnents are to be reasonably related to the purposes for

t hose comm t nents. Post, 197 Ws. 2d at 314-16. The principle

® The court may include in its order those conditions which
it considers necessary for placenment. State v. Keding, 214 Ws.
2d 363, 371, 571 N.W2d 450 (Ct. App. 1997).

13
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purposes of ch. 980 are the protection of the community and the
treatment of sexually violent persons. Post, 197 Ws. 2d at 313;
Carpenter, 197 Ws. 2d at 271. The control, care and treatnment
of the commtted person is to be in “the |east restrictive nmanner
consistent with the requirenments of the person and in accordance
wth the court’s commtnment order.” Ws. Stat. 8§ 980.06(1) and
(2)(Db).

129 In creating the sexual predator law, the |egislature
sought to protect the community from sexual predators, to provide
treatnent for sexually violent persons, and when appropriate, to
provide this treatnent under supervised circunstances wthin the
community. See Ws. Stat. 88§ 980.07(1) and 980.08. In Carpenter
and Post, this court accepted the state’'s affirmation that “[it]
is prepared to provide specific treatnent to those commtted
under ch. 980 and not sinply warehouse them” Carpenter, 197
Ws. 2d at 267, and that “the legislature will proceed in good
faith and fund the treatnent prograns necessary for those
commtted under chapter 980.” Post, 197 Ws. 2d at 308. The
creation of facilities and services to provide treatnent under
supervised conditions within the community is not contrary to
t hese stated purposes.

30 Accordingly, we hold that a circuit court has the
authority under Ws. Stat. 8§ 980.08(5) to order a county, through
DHFS, to create whatever prograns or facilities are necessary to

accommodat e an order for supervised rel ease.

14
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131 We nust next address whether the circuit court has the
authority to reconsider an earlier decision to order supervised
rel ease upon obtaining nore conplete information on available
facilities. The State argues that because the circuit court had
the discretion to consider the availability of facilities and
their costs in the first instance, it had the inherent power to
reconsider its initial decision when confronted wth nore
conplete information. W disagree.

132 Wsconsin Stat. 8§ 980.08(5) sets forth the procedures
to be followed if supervisory release is deened appropriate.

Section 980.08(5) provides in relevant part:

(5) If the court finds that the person is appropriate
for supervised release, the court shall notify the
departnment. . . . If the county departnent of the
person’s county of residence declines to prepare a
pl an, the departnment nmay arrange for another county to
prepare the plan if that county agrees to prepare the
plan and if the person will be living in that county.
If the departnent is unable to arrange for another
county to prepare a plan, the court shall designate a
county departnent to prepare the plan, order the county
departnent to prepare the plan and place the person on
supervised release in that county. . . . [Enphasis
added. ]

133 The |Ianguage of Ws. Stat. 8§ 980.08(5) is clear.

Supervi sed rel ease has been deened appropriate; all that remains
is the devel opnent and inplenentation of a treatnent plan. | f
DHFS is unable to arrange for a county through DHFS to prepare a
pl an, then the circuit court shall designhate a county to prepare
a plan, it shall order the county to prepare a plan, and it shal

pl ace the person on supervised release in that county after the

pl an has been conpleted. 1d. The statute places these mandatory

15
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duties on the circuit court. See Keding, 214 Ws. 2d at 371

Nothing in § 980.08(5) allows the court to reconsider its
deci sion on supervisory rel ease because of inadequate facilities;
rather, it nust order a county to develop a plan, and it nust
pl ace the person on supervised release pursuant to the plan in
that county. § 980.08(5).

134 The State relies on State v. Brady, 130 Ws. 2d 443,

388 N.w2d 151 (1986) and State v. Castillo, 205 Ws. 2d 599,

606, 556 N.W2d 425 (Ct. App. 1996), for the proposition that a
court can reconsider a commtnent order for a sexually violent
person after the original commtnent order becones unworkabl e.

35 Brady is inapplicable. In Brady, the state sought
reconsideration of a suppression order based on a recently
rel eased United States Supreme Court decision. Brady, 130 Ws.
2d at 446. This court determned that a circuit court has the
discretion, in sonme circunmstances, but is not conpelled to
reconsi der an order under these circunstances. |d. at 448.

136 In this case, the State never sought reconsideration of
the order for supervised release. |In fact, the circuit court was
reviewing the proposed treatnent plan for Sprosty under Ws.
Stat. 8 980.08(5); it was not reconsidering whether the State had
proved its case for continued secure confinenent under Ws. Stat.
§ 980.08(4). Brady sinply does not support the State’s position.

137 Castillo is distinguishable as well. In Castillo, the
defendant agreed to admt to the allegations in the petition for
commtnent as a sexually violent person in exchange for conmunity

pl acenent. Castillo, 205 Ws. 2d at 605. The state later filed

16
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a notion to reopen and to nodify the dispositional order because
it was unable to fulfill the agreed-upon conmmunity placenent.
Id. at 605-06. The court of appeals held that because the state
was unable to keep its part of the plea agreenent that the
defendant be placed wunder community-based supervision, the
def endant nust be allowed to withdraw his no contest plea to the
allegations in the petition. 1d. at 610-11

138 Here, the State never filed a notion to reopen and
nodi fy the order for supervised release. Instead, it presented a
treatment plan that proposed not releasing Sprosty into the
community contrary to the court’s conmtnent order. Mor eover
the court did not conduct a second hearing on the appropriateness
of supervised rel ease. I nstead, the court determned that it
could not order a private agency to admt Sprosty, nor would it
require the state to build facilities to accombdate him
However, Ws. Stat. § 980.08(5) requires the court to do just
that +he court nust order a county to develop a plan and it nust
pl ace the person on supervised release in that county once it has
determ ned that supervised release is appropriate under
8§ 980.08(4). 8§ 980.08(5).

139 The State seens to suggest that DHFS and the county’s
plan to return Sprosty to secure institutional care constituted a
satisfactory treatnent plan. W disagree.

40 Wsconsin Stat. 8§ 980.08(5), which governs the
procedures to be followed if supervisory release is deened
appropriate, directs DHFS and the county departnent to prepare a

plan that identifies the treatnent and services, if any, that the

17
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person wll receive in the comunity. | d. “The plan shall

address the person’s need, if any, for supervision, counseling
medi cation, community support services, residential services,
vocational services, and alcohol or other drug abuse treatnent.”
Id. The plan is to specify who is responsible for providing the
treatnent and services, and the plan nust be presented to the
court for approval within 60 days after the court finding that
the person is appropriate for supervised release. |1d.

141 A proposal to return the person to a secure
i nstitutional facility does not conport wth Ws. St at .

8§ 980. 08(5). Section 980.08(5) directs that the plan identify

treatment and services the person will receive in the comunity,

not upon return to a secure institutional facility such as WRC.
We do not accept the State’s position that a “plan” to do nothing
constitutes a “plan” or conplies with the mandatory directives of
§ 980.08(5)."

42 In this case, the circuit court determ ned that Sprosty
was appropriate for supervised release and treatnent in the
communi ty. Wsconsin Stat. 8 980.08(5) wunanbiguously directs
that when supervised release is considered appropriate, the

circuit court order a plan be developed that will achieve rel ease

" Sprosty argues that the letter from the Crawford County

soci al worker, Heather Leach, to Judge Kirchman, dated March 13,
1997, does not constitute a “plan” under Ws. Stat. 8§ 980.08(5)
because the “report” sinply sumrarizes Leach’s reasons against a
rel ease plan. Because we conclude that the State’'s proposal to
return Sprosty to secure institutional care does not conply with
8 980.08(5), we need not decide whether Leach’s letters to Judge
Ki rchman were adequate or were in the requisite formof a “plan.”

18



No. 97-3524

and treatnent in the conmmunity while also protecting the public.
The court’s order to return Sprosty to a secure facility was
erroneous; the court should have designhated and then ordered a
county to develop a treatnent plan, and ordered Sprosty’s
supervi sed rel ease in accordance with that plan. W, therefore,
remand the nmatter to the circuit court to designate and order a
county to develop a plan, consistent with § 980.08(5), that
provides for Sprosty’'s supervised release and treatnent in the
comunity.®
V.

143 The final issue for our review is to decide who bears
the burden of the cost of the necessary prograns and facilities
under Ws. Stat. ch. 980, the county departnment or DHFS. The
State argues that the court of appeals decision calls into
question whether the county departnent or DHFS has the financia
burden for creating the prograns or facilities necessary to place
a sexually violent person on supervised release. The State
mai ntains that Ws. Stat. ch. 980 places the financial burden of
providing the appropriate treatnment and facilities on DHFS.
Sprosty counters that costs are not an issue on this appeal

because no governnment entity has been ordered to finance

Sprosty’s supervised rel ease. Because the issue is likely to
8 Placenent options are not limted to the county of
resi dence. Keding, 214 Ws. 2d at 370. If the county of

residence lacks the facilities to provide appropriate treatnent,
the circuit court may consider treatnent facility options in any
community in the state. Id.

19
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arise on remand, we address the question in the interest of
judicial efficiency.

144 Wsconsin Stat. 8§ 980.12 states that DHFS “shall pay
from the appropriations . . . for all costs relating to the
eval uation, treatnment and care of persons evaluated or commtted
under this chapter.” Any possible questions raised by the court
of appeal s deci sion have been answered by the | egislature.

145 This position is further supported by our decision in

Rolo v. CGoers, 174 Ws. 2d 709, 497 NW2d 724 (1993). In Rol o,

we held that DHSS (now DHFS) was financially responsible to fund
conditions of release for an indigent person conmtted under Ws.
Stat. 8§ 971.17 (1987-88) because DHSS was charged wth the
responsibility for “custody care and treatnent” of such persons.
Rolo, 173 Ws. 2d at 723. W distinguished § 971.17 comm tnents
from county-funded treatnents for civil commtnents, Ws. Stat.
§ 51.42(1)(b)(1987-88). Rolo, 174 Ws. 2d at 722-23.

146 Simlarly, Ws. Stat. 8§ 980.06(1) provides that a
person found to be sexually violent “be conmtted to the custody
of [DHFS] for control, care and treatnment until such tine as the
person is no longer a sexually violent person.” Section
980.06(1) is not a form of county-funded treatnents for civi
comm tnments either.

147 Thus, we agree with the State that the responsibility
to find, arrange and plan for necessary prograns and facilities
i s shared between DHFS and the county where the person will |ive,
or such other designated county. Ws. Stat. § 980.08(5). And as

requested by the State, we now hold that DHFS has the financi al

20



No. 97-3524

burden of paying for necessary prograns and facilities for those
persons who are evaluated or commtted under Ws. Stat. ch. 980.

By the Court.—JFhe decision of the court of appeals is
affirmed and the cause remanded to the circuit court for further
proceedi ngs consistent with this opinion.

148 DAVID T. PROSSER, J., did not participate.
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149 SHI RLEY S. ABRAHAMSON, CHI EF JUSTI CE (concurring). I
do not join Part V of the opinion. | agree that the county nust
develop the plan. Myjority op. at 15-16, 19. That's settl ed.

50 There is no dispute in this case about who will pay for

the prograns and facilities. No adverse parties are debating
this issue. This court should not be rendering an advisory
opi ni on.

151 The follow ng exchange between Justice Crooks and
defense counsel at oral argunent clearly denonstrates that the
issue of who will pay for the prograns and facilities is not

before this court.

JUSTICE CROCKS: M. Kelly [defense counsel], why
shouldn't we reach the issue of who has the financial
responsibility?

MR. KELLY [defense counsel]: Whether it's the
state or the county? Basically because M. Sprosty
doesn't care; he wants to be released to a community

setting. I"'m an advocate for M. Sprosty. | don't
represent the county. W don't have a situation in
which a county has been ordered to pay anything. In

fact, nobody has been ordered to do anything.

JUSTI CE CROCKS: But don't you think it would help
your client's position if indeed this court said the
responsibility is with the state rather than with the
county? Don't you think that would speed things al ong
a bit?

MR. KELLY: Maybe in the sense that the state has
nmore noney than counties do. | could take that
posi tion. But | don't think M. Sprosty's freedom
shoul d hinge on who pays, and | don't think that's the
issue which is ripe for consideration by this court.
Nobody raised the issue in the trial court as to
whether the state was going to pay or whether the
county was going to pay. That wasn't sonething that
Judge Kirchman was asked to decide. Nobody raised that
issue in the court of appeals and | don't read the
court of appeals decision as nmaking a decision on that



No. 97-3524. ssa

I ssue. | think what the court of appeals told Judge
Kirchman was that he has to require a county to prepare
a release plan and if there isn't a facility that is
currently available then it's up to the county to
create sone kind of a release plan that acconplishes
the goal of the statute. The court of appeals didn't
say who has to pay for it. So at this point there
hasn't been any kind of adversarial relationship in
this case that would squarely put that issue before the
court.

JUSTICE CROOKS: But | was just going to say that
in telling the county that the county is to prepare
that plan, it seens to nme that inpliedly the court of
appeals is saying "County, you better have a facility
available.”™ In other words, | think you can read the
approach taken by the court of appeals as putting the
burden on the county, and that's why it seens to ne
that you would want to take a position on behalf of
your client. Oherwise the next battle is going to be
whi ch agency, the state or the county or governnenta
organi zation has the responsibility to neet the
requi renment.

MR.  KELLY: I'"'m not sure that's going to be a
battl e because | hear the state saying in this case
that we agree we ought to pay for it.

JUSTICE CROCKS: | think that's what Dr. Winstein
i s saying. | don't know if he's really able to speak
clearly for the state in that regard.

MR, KELLY: | would hope he does but unless we get
to a position where a county says "W have been ordered
to pay for this and we think the state should pay for
it" and the state then says, "No, we don't have to pay

for it; it's the county's responsibility"%until that
happens there isn't any kind of an adversarial battle
that will ripen into a dispute that this court should

decide. At this point, that issue just hasn't cone up
in the case because nobody has asked%or nobody has
ordered, rather3%a county to spend any noney on

anyt hi ng.
152 For the reasons set forth, | do not join Part V of the
opi ni on.
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